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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. G.R 1651 of 2017
U/s 447/427/352/34 of I.P.C.

State

-Vs-

         Sahidur Rahman,
Saha Alom,

  Mosked Ali &
Saibani Bibi

      …..accused
  
Present: Sri N. Boro, A. J. S.

          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP.........................…..........for the State.
Mr. Moinul Hoque, Advocate……...............for the accused-persons.  

Date of Evidence : - 13-02-19 & 12-07-19;
Date of S.D : - 04-10-19;
Date of Argument : - 15-10-19;
Date of Judgment    : - 13-11-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 26-04-17,

one  Kadam  Ali lodged  a  First  Information  Report  before  the

Officer-in-Charge of  Gauripur Police-Station  stating  that  accused-persons

mentioned in the ejahar had a quarrel with them claiming the disputed land

as their own. A Civil case with regard to that land also pending in the Court.

On that  day,  at  about  2  p.m.,  when he was  not  present  in  the  house,

accused-persons had entered into his courtyard, started to abuse his family

members and dug with a spade in three places. Accused persons broke wall

and  door  of  his  house.  When  his  mother  Ador  Bhan  Bibi  restrained,

accused-persons pushed aside her and laid down on the ground. Accused

persons threatened him by saying that they would grab his land by killing

him.   

2. On receipt of Ejahar, Officer-in-Charge  of  Gauripur P.S. registered a

case  being  the  Gauripur P.S. case  no.468 of  2017,  u/s
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447/294/427/352/506/34 of  I.P.C and launched investigation of the case.

During the period of investigation of the case, Investigating Officer visited

the place of occurrence, prepared sketch-map of the place of occurrence

and examined witnesses. On completion of investigation of the case, A.S.I

Habibor  Rahman submitted charge-sheet of  the case against  the above

named accused persons u/s 447/352/294/506/34 of I.P.C.

3. In pursuant to the court process, accused persons appeared before

the  Court  and  they  were  allowed  to  go  on  bail.  Copies  of  relevant

documents were furnished to accused persons.  After  having heard both

sides and considering the material on record, the particulars of offence u/s

447/427/352/34 of I.P.C. were read over and explained to accused-persons.

They pleaded not guilty and claimed to be tried.

4. During trial, prosecution side examined three numbers of witnesses.

In view of the evidence on record, accused were examined and recorded

their statements u/s 313 of Cr PC. The pleas of accused were of total denial

and declined to adduce evidence in their defence. I heard arguments put

forwarded by learned counsel for both sides.

POINTS FOR DETERMINATION IN THE INSTANT CASE ARE:

5. (i) Whether  the  accused  persons  on  26-04-17,  at  about  2  p.m.,  in

furtherance  of  their  common  intention,  committed  criminal  trespass  by

entering into the land in possession of complainant with intent to commit

an offence or to intimidate or annoy complainant and thereby committed

an offence punishable u/s 447 of IPC?

(ii) Whether on the same date, time and place, all the accused-persons

in furtherance of their common intention, committed mischief by causing

wrongful  loss  or  damage  to  the  property  belongs  to  complainant  and

thereby committed an offence punishable u/s 427 of IPC?

(iii) Whether on the same date, time and place, all the accused-persons

in furtherance of their common intention, used criminal force upon mother

of complainant named Ador Bhan Bibi and thereby committed an offence

punishable u/s 352 of IPC?

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

6. Kadom Ali, complainant of this case deposing as p.w.1 stated that he

knows accused-persons. The incident took place about 2 years ago from
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today and at about 1 p.m. On the day of incident, he was at Dhubri. At that

time,  his  brother  informed  him  over  phone  that  accused-persons  had

entered into their  house,  broke household  articles  and assaulted  family

members. Hearing that incident, he came home and saw his mother was

lying near door.  Accused-persons fled away.  Thereafter,  they lodged the

case  at  Gauripur  Police  Station.  He  took  his  mother  before  doctor  for

medical  treatment.  In  his  cross-examination,  p.w.1  stated  that

accused-persons lodged a Civil case against them in the Munsiff Court and

trial  of  the  same  is  pending.  They  also  contested  that  case.

Accused-persons claimed his land as their own. He could not say the date

of incident. He denied that on the day of incident accused-persons had not

damaged their  house and did  not  commit  assault  upon his  mother.  He

denied  the  other  suggestions  made  by  defence  counsel  on  behalf  of

accused persons.

7. Adorbhan Bibi (p.w.2) stated that informant is her son. She knows

accused-persons. The incident took place about two years ago from today

and on that day, her son Kadom Ali was not present in the house. At that

time, she and her son Asraf Ali were present at house. Accused-persons

came and dug their land. Thereafter, when she restrained, accused Sohidur

and Saha Alom pushed and laid down her on ground. Thereafter, accused

persons entered into their house and started to break household articles.

When  they  raised  hue  and  cry,  neighbours  came  and  then,

accused-persons fled away from the place of  occurrence.  Her elder son

lodged this case at Gauripur Police Station. In her cross-examination, p.w.2

stated  that  since  long,  a  case  is  running  between  them  and

accused-persons  with  regard  to  disputed  land.  She  is  old  woman,  she

cannot  say  the day and date of  the incident.  Police  examined her.  She

denied that she had not stated before Police that on the day of incident,

she and Asraf Ali were present at home. She denied the other suggestions

made by defence counsel on behalf of accused persons. 

8. Nasia Bibi (p.w.3) knows informant and accused-persons of this case.

The incident took place about 2 years ago from today and at about 2 p.m.

On the day of incident, a dispute took place between mother of Kadom Ali

named Adorbhan Bibi  and accused-persons  with  regard  to  land.  In  that
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dispute, accused-persons tore clothes of Adorbhan Bibi. At that time, she

was present at the place of occurrence and she saw the incident by her

own  eyes.  Thereafter,  neighbours  stopped  the  quarrel.  In  her

cross-examination, p.w.3 stated that Kadom Ali is her brother-in-law. One

Civil case is running between both sides with regard to disputed land. She

could not say the date of the incident. Kadom Ali's house is situated after

passing 2 houses away from her house. She denied that she had not seen

the incident by her own eyes. Police examined her about the incident. She

denied  the  other  suggestions  made  by  defence  counsel  on  behalf  of

accused persons. 

9. Thus,  from  the  above  discussion  of  evidence  of  prosecution

witnesses, it is cleared that a dispute regarding land is running between

complainant and accused persons. P.w.-3 also stated that the quarrel took

place between p.w.-2 and accused persons due to land dispute. Decision of

court has not yet passed regarding disputed land. Of course, p.w.-1 denied

that they are possessing accused’s persons land. P.w.-1 did not see the

incident. P.w.-2 was in her house and she saw accused were digging their

land. P.w.-1 and p.w.-2 did not say in their evidence that accused persons

had  dug  by  spade  in  their  homestead  land.  Complainant  side  did  not

produce  any document regarding disputed land in support  of  his  claim.

Investigating officer also did not seize any land document during the period

of  investigation  of  the  case.  If  accused  persons  were  digging  in  the

disputed  land  then,  it  is  unsafe  to  hold  accused  persons  guilty  for

committing offence punishable u/s 447 IPC ?

10.       P.w.-1 stated in his evidence that his brother informed him by phone

that accused persons had entered into their house and broke household

articles. But, he did not say that he had found his household articles broken

on reaching home. P.w.-2 stated that accused persons entered into their

house and damaged household articles. P.w.-3 was present at the place of

occurrence and she did not say that accused persons had entered into the

house  of  complainant  and  damaged  household  articles.  During

investigation of the case, investigating officer did not seize any article from

place of occurrence. So, it cannot be said that accused persons entered

into house of complainant and damaged household articles in absence of
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cogent  and  corroboration  of  evidence.  The  fact  that  accused  persons

entered into house of complainant as has been stated by p.w.-2 finds no

corroboration. 

11.      When p.w.-1 reached his house on getting information, he found his

mother (p.w.-2) lying near door and he took his mother for treatment. P.w.-1

and p.w.-2 did not say about any injury sustained by p.w.-2. P.w.-2 stated

that accused Sahidur and Sahalom pushed her violently and she fell  on

ground.  P.w.-2  went  to  prevent  accused  persons.  P.w.-3  saw  accused

persons manhandling and tearing cloth of p.w.-2. The evidence of p.w.-1

shows that his mother required treatment due to manhandling by accused

persons. However, there is no medical report with record regarding injury

of p.w.-2. But, the evidence of p.w.-3 corroborated the fact that accused

persons  had manhandled p.w.-2.  P.w.-2  specifically  mentioned names of

Sahidur and Sahalom in pushing her to ground. P.w.-2 did not say in her

evidence  about  participation of  accused  Moksed Ali  and Saibani  Bibi  in

pushing her to ground. P.w.-2 might have felt some pain on her body due to

pushing her violently and therefore, she was lying near door.   

12. In view of the above discussion of evidence on record, I am of the

opinion that prosecution  side  has proved the offence u/s 352 IPC against

accused  persons  namely  Sahidur  and  Sahalom  beyond  all  reasonable

doubt.  So,  Sahidur  Rahman  and  Sahalom  are  convicted  thereunder.

Prosecution  side  failed  to  prove  the  offence  u/s  447/427  IPC  against

accused Sahidur  and Sahalom beyond all  reasonable doubt.  Prosecution

side  also  failed  to  prove  the  offence  u/s  447/427/352/34  IPC  against

accused  Moksed  Ali  and  Saibani  Bibi  beyond  all  reasonable  doubt.

Therefore, they are acquitted from the offence u/s 447/427/352/34 IPC on

benefit of doubt and set at liberty forthwith. 

13.     Now, whether accused Sahidur Rahman and Sahalom are entitled to

the benefit of provision of Probation of Offenders Act. Considering the fact

that the incident occurred due to having land dispute with complainant and

no previous conviction proved against accused persons, I am inclined to

believe that accused are entitled to the provision of Probation of Offenders

Act. Accordingly, accused are admonished in the court and released as per

provision of section 3 of Probation of Offenders Act.  Bail  bonds stand in
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favour of accused persons are extended for another period of six months in

view of section 437A of Cr PC.

14. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 13th day of November, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.

   A   P P E N D I X

1. PROSECUTION WITNESS:-PW- 1 Kadom Ali, (Complainant)

    PW- 2 Adorbhan Bibi,

    PW- 3  Nasia Bibi

2. PROSECUTION EXHIBITS:-Nil.

3. DEFENCE WITNESS: -     Nil.

                               Addl. C.J.M, Dhubri 


